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the dissenting opinion, is almost identical with the principal case. While 
cases involving this precise question are few, the doctrine announced by the 
dissenting opinion seems to be more in accord with them. For further dis- 
cussion involving practically the same point, see 7 Mich. L. Rev. 683. 

Bills and Notes — Notice of Dishonor — Effect of Constructive Waiv- 
er. — Plaintiff indorsed a check for deposit in the defendant bank and the 
same was dishonored, notice of which the bank delayed in giving the plain- 
tiff. With full knowledge that he was relieved from liability as indorser, 
plaintiff took up the check and now seeks damages for the defendant's neg- 
lect. Held (Lehman, J., dissenting), that under the Negotiable Instruments 
Law (Laws of 1897, C. 612, § 180), plaintiff by paying the dishonored check, 
thereby acknowledged his continued liability and established a waiver of 
the bank's laches in failing to give him due notice of dishonor. Weil v. 
Corn Exchange Bank, (1909), 116 N. Y. Supp. 665. 

The decision is in accord with the spirit of the Negotiable Instruments 
Law, and affords an illustration of the interpretation given by the courts to 
the statute. The dissenting judge took the position that the plaintiff by 
paying the check did not waive notice of dishonor, and even if he did, he 
surely did not waive the right to sue for the bank's neglect, citing Martin 
v. Home Bank, 160 N. Y. 190, 54 N. E. 717. This case is not exactly in 
point for here the plaintiff paid the check in ignorance of the fact that he 
was relieved from liability. An indorser's promise to pay a note after ma- 
turity or part payment thereon with full knowledge of the laches constitutes 
a waiver. Amor v. Stoeckele, 76 Minn. 180, 78 N. W. 1064; Brittain v. 
Murphy, 118 Mo. App. 235, 94 S. W. 303. The indorser, however, must have 
knowledge of the laches and all the material facts to constitute a waiver. 
Parks v. Smith, 155 Mass. 26; Tardy v. Boyd's Adm'r., 26 Grat. 631 ; Gawtry 
v. Doane, 48 Barb. 148. The decision is in accord with Rindge v. Kimball, 
124 Mass. 209; Oxnard v. Varnum, m Pa. St. 193, and Ross v. Hurd, 71 
N. Y. 14; the last mentioned being cited in the principal case. See Bunker, 
Neg. Inst. 165; Daniel, Neg. Inst., Ed. 5, §§ 1147-1165. 

Carriers — Injuries to Passengers — Riding on Platform — Question for 
Jury. — Plaintiffs' intestate was a passenger on one of defendants' trains. 
As the train slackened its speed and the conductor called his station, he 
stepped to the platform of the car in which he had been riding. The train, 
because of the negligence of one of the defendants' servants, was wrecked 
and plaintiffs' intestate received injuries from which he later died. Civil 
Code, California, § 483, requires carriers to furnish, in passenger cars, suffi- 
cient accommodations for all passengers to whom tickets are sold, and § 484 
declares that all railroad corporations shall have printed and conspicuously 
posted on the inside of its passenger cars its regulations regarding fare and 
conduct of its passengers, and in case any passenger is injured on, or from 
the platform of a car, in violation of such printed rules, the carrier shall 
not be responsible for damages unless it has failed to comply with § 483. 
The defendant had fulfilled the requirements of the statutes. It was held 
that plaintiffs' intestate was not negligent per se, but that the question of 
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his negligence was for the jury. Thomas et al. v. San Pedro, L. A. & S. L. 
Ry. Co., (1909), — C. C. A., 9th cir. — , 170 Fed. 129. 

The lower court held that the deceased was guilty of contributory negli- 
gence per se and the judge took the case from the jury. The decided weight 
of authority seems to be that even where the facts are not in" dispute the 
question as to whether or not a person is guilty of contributory negligence 
is one for the jury to decide from all the circumstances of the case. Grand 
Trunk Ry. Co. v. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 36 L. Ed. 485; Schultze 
v. Mo. Pac. R. Co., 32 Mo. App. 438; Romine v. Evansville & Terre Haute 
R. Co., 24 Ind. App. 230, 56 N. E. 245. But if the facts are such as to admit 
of no difference of opinion among reasonable men, the question is one of 
law for the judge. The statute was intended to prevent the imprudent act 
of standing or riding on the platform, but not to absolve the railroad com- 
panies from responsibility for every injury which might happen at that 
place when a passenger is passing over it, while justifiably entering or leav- 
ing the cars. Buel v. N. Y. C. R. Co., 31 N. Y. 314, 88 Am. Dec. 271. Where 
a passenger went to the platform as the train approached his station and was 
thrown from the steps by a sudden jerk, the question of contributory negli- 
gence was left to the jury. Schultse v. Mo. Pae. R. Co., supra. And so 
where a passenger frightened at the speed at which a train was going down 
grade ran to the platform and was injured when the train was wrecked, the 
question of contributory negligence was left to the jury. Mitchell v. 5. P. 
R. Co., 87 Cal. 62, 25 Pac. 245, 11 L. R. A. 130. And in another case in 
which a passenger, passing from one car to another to get a glass of water, 
was injured by a fall caused by a sudden jerk of the train, the question of 
contributory negligence was left to the jury. Gaunce v. G. C. & S. P. R. 
Co., 20 Tex. Civ. App. 33, 48 S. W. 526. Still another case very similar to 
the principal case was one in which the passenger went to the platform as 
the train was approaching his destination and because of a sudden jerk was 
thrown to the ground and injured, and the court with proper instructions 
left the question of contributory negligence to the jury. Porbes v. Chicago, 
R. I. & P. R. Co., 135 la. 679, 1 13 N. W. 477. There are a great many more 
decisions similar to these cited, all holding that the question of the contribu- 
tory negligence of a passenger is to be decided by the jury, taking into con- 
sideration the statute, the circumstances of the particular case and the prob- 
able conduct of reasonable men under like conditions. 

Chattel Mortgaces — Bill of Sale and a Lease Constituting a Mort- 
gage — Question op Law. — D., being the owner of a farm, had prior to 
November 9, 1900, executed two chattel mortgages to the defendant, which 
were void because not recorded. On November 9, 1900, at the request of 
the defendant, D. gave him a bill of sale covering the property described in 
the mortgages, at the same time the terms of a lease being agreed upon, by 
which D. was to remain in possession of the farm for one year as agent of 
the defendant, paying as rent the interest on the purchase price in the bill of 
sale; he was also to care for and feed nine heifers, from which he could 
derive no income. The defendant was given the right to remove the property 



